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Mikroekonomické prostiredi — struktura ekonomiky z hlediska typu
podnikii a motivace podniki a jejich vlastniki k véasnému ieSeni
podnikové krize
Daniel Hiibal

ABSTRAKT

Clanek se zabyva otdzkami motivaci vlastnikii ke véasnému a efektivnimu feSenf potiZi jejich
podnikt. Reflektuje skutecnost, Ze ve struktufe Ceské ekonomiky jsou dominantni vlastnicky
fizené ¢i rodinné firmy, jejichZ specificky zplsob fizeni (silnd ingerence vlastnika) ovliviiuje i
reakci na krizi. Vychézi ze zjisténi, Ze podniky vstupuji do pokust feSit vzniklé problémy
(naptiklad pomoci moratoria) pfili§ pozd€. Lze dokonce jednoznacné fici, Ze vétSina téchto
pokusii se odehraje az v dob¢, kdy kvili objektivnim financnim vysledkiim podnikt Ize
konstatovat nemoznost sana¢niho feSeni problému. Pfitom motivace vlastnikli firem
k preventivnimu feSeni krize je dosud nizkd, coz je zpiisobeno fadou nefinanc¢nich hledisek,
neznalosti &i neschopnosti vazné potize podniku rozpoznat. Clanek se také pokousi o zékladni
analyzu problematiky z hlediska nové evropské Smeérnice o rdmcich preventivni
restrukturalizace, kterd by mohla pfinést do prostiedi feSeni podnikové krize vhodné néstroje
k odvraceni tpadku s vyuzitim signalt v€asného varovani.

Klic¢ova slova: Mald a stfedni firma; Preventivni restrukturalizace; Reorganizace; Rodinny
podnik; Upadek.

Microeconomic Environment — Structure of the Economy in Terms of
Types of Enterprises and Motivation of Enterprises and their Owners to
Timely Address Business Crisis

ABSTRACT

This article focuses on the motivation of owners of enterprises to timely and effectively address
their companies’ problems. It reflects the fact that the structure of the Czech economy is
dominated by owner-managed or family-owned businesses, whose specific style of
management (strong owner’s interference) also affects their reaction to crisis situations. The
article follows the finding that businesses are entering into attempts to solve their economic
problems too late (e.g. through a moratorium). It can even be stated that most of these attempts
only take place at a time when rescuing of companies is impossible due to their objectively poor
financial results. At the same time, motivation of business owners to prevent the crisis by
proactive management is still low, which is caused by a number of non-financial aspects,
ignorance or inability to recognize serious difficulties of their company. The article also tries
to present a basic overview of these issues from the perspective of the new European Guidelines
on Preventive Restructuring Frameworks, which could bring appropriate tools into the crisis
prevention environment, including the early warning system, that help enterprises to avoid
insolvency situations.

Key words: Small and Medium Enterprises; Preventive Restructuring; Reorganization;
Family Business; Bankruptcy.

JEL classification: G30, G33, K22



Narodohospodaiské aspekty apadku podniku a preventivni
restrukturalizace
Michal Kudg¢;j

ABSTRAKT

Prispévek se zabyvd analyzou vybranych makroekonomickymi aspektti podnikovych tpadki a
odhadem dopadi téchto dpadkil na klicové makroekonomické veli¢iny, jako je zamé&stnanost,
spotteba, investice, produkce a HDP. Kdyz na konci roku 2016 piedstavila Evropskd komise
ndvrh smérnice o preventivni restrukturalizaci, uvedla ve své tiskové zpravé mimo jiné, Ze
v Evropské unii kon¢i kazdoro¢né v tpadku 200 000 firem, coz vede k zéniku 1,7 milionu
pracovnich mist. Cilem tohoto pfispévku je analyzovat potencidlni dopady dpadkti podnika
v Ceské republice, a to nejen z hlediska poétu ohroZenych pracovnich mist, ale také z hlediska
mozné ztraty piijmi v dusledku piipadného zaniku ohrozenych pracovnich mist s dopadem
téchto dé&jii na spotiebu a dale také z hlediska neefektivni alokace aktiv v podnicich ohroZenych
upadkem. Hlavni otazky jsou jakd je z uvedenych hledisek mira dopadu podnikovych upadki
a dale pak, které z uvedenych hledisek md potencidln€ nejvétsi vdhu. Vysledky analyzy
ukazaly, Ze upadky podniki maji nejen vyznamné disledky pro zaméstnanost vlivem ztraty
pracovnich mist (jak uvedla Evropska komise), ale Ze jsou zde dalSi ekonomicky podstatné
dopady, a to zejména na investice vlivem ztrat vetitell z titulu jejich pohleddvek neuhrazenych
v dasledku upadku podniku.

Klicova slova: ijadek; HDP; Spotteba; Investice; Zaméstnanost; Efektivni alokace aktiv.

National Economic Aspects of Bankruptcy and Preventive Restructuring of
Companies

ABSTRACT

This article analyses selected macroeconomic aspects of corporate bankruptcies while
estimating the effects that such bankruptcies have on some of the key macroeconomic factors
such as employment, consumption, investments, production, and GDP. When presenting its
proposal for a directive on preventive restructuring in late 2016, the European Commission
stated in its press release, among other information, that 200,000 companies go bankrupt in the
EU every year, leading to the yearly loss of 1.7 million jobs. The objective of this article is to
analyse potential consequences of corporate bankruptcies in the Czech Republic, not only in
terms of the number of jobs in danger, but also in terms of incomes potentially lost as a
consequence of the nonexistent jobs. It also analyses the possible negative effects of such
processes on consumption, as well as ineffective allocation of assets in companies facing the
risk of bankruptcy. The key questions are: (i) What is the impact of bankruptcies in terms of
the aspects mentioned above? and (ii) Which of the aforesaid aspects has the potentially highest
weight? Our analysis has shown that corporate bankruptcies have severe effects on employment
as a consequence of lost jobs (as stated by the European Commission), as well as other material
impacts, including, in particular, impacts on investments as a result of losses incurred by
creditors in connection with receivables unpaid because of bankruptcies.

Key words: Bankruptcy; GDP; Consumption; Investments; Employment; Effective asset
allocation.

JEL classification: EO01, E21, E22, G33, G34



Problematika dané z pridané hodnoty pri vydani vytézku zpenézeni
zajiSténému vériteli v insolvencénim Fizeni
Dusan Sedlacek

ABSTRAKT

Tento piispévek se zabyvd problematikou DPH pfi uspokojovdni pohledavky zajiSt€éného
vétitele z vytézku zpenézeni zajisténého majetku v insolvenénim fizeni, a to za situace, kdy je
upadek dluznika, ktery je platcem DPH, feSen konkursem. Ukazuje se, Ze znéni insolven¢niho
zékona nedava jednoznacnou odpoveéd’ na otdzku, zda 1ze DPH spojenou s vytéZzkem zpenézeni
pouzit k uspokojeni pohleddvky zajiSténého véfitele v celém rozsahu Ci jen CasteCné (jako
ndklad spojeny se zpenézenim) nebo naopak vibec s argumentem, Ze DPH soucast vytézku
zpenéZeni netvoii. Aktudlni rozhodovaci praxe je rozpolcend, nebot’ Vrchni soud v Olomouci
zastava nazor, ze cely vytézek zpenézeni vCetné piisluSné DPH ndleZi zajiSténému vétiteli,
zatimco Vrchni soud v Praze se ptiklani k zavéru, Ze DPH je insolven¢ni sprdvce povinen
odvést piisluSnému spravci dan€. Sjednoceni této rozhodovaci praxe bude muset pfinést az
Nejvyssi soud. Dale 1ze uvaZovat i o tom, Ze DPH by bylo moZné z vytéZku zpenézeni odecist
jen v ramci pétiprocentniho limitu pro ndklady na zpenéZeni, nebo o tom, Ze DPH by nebyla
vyplacena zajisténému véfiteli, ale insolvenni spravce by ji pouZil na uspokojeni pohledavek
za majetkovou podstatou (v€etné danovych) a pohleddvek jim na roven postavenych podle
jejich potradi stanoveného insolvenénim zdkonem.

7 M7

Klic¢ova slova: Insolven¢ni fizeni; Dan z pfidané hodnoty; ZpenéZeni majetkové podstaty.

Value-Added Tax Issues when Transferring Sale Proceeds to a Secured
Creditor in Insolvency Proceedings

ABSTRACT

This article looks at VAT when a secured creditor’s claim is satisfied through the proceeds from
the sale of secured assets in insolvency proceedings and the insolvency of the debtor registered
for VAT is resolved in bankruptcy proceedings. The wording of the Insolvency Act fails to
provide an unambiguous answer as to whether VAT related to the proceeds can be used to
satisfy a secured creditor’s claim in full or partially (as a cost related to the sale) or not at all on
the grounds that VAT is not part of the proceeds from the sale. The recent court judgements are
inconsistent, as the High Court in Olomouc rules that the entire proceeds from the sale,
including applicable VAT, belong to the secured creditor, while the High Court in Prague tends
to conclude that the insolvency trustee must deduct the VAT and pay it to the tax authority.
These conflicting views will have to be unified by the Supreme Court. We may further consider
that VAT could be subtracted from the proceeds of the sale only within the 5% limit for the
costs of the sale, or that VAT would not be paid to the secured creditor but used by the
insolvency trustee to satisfy claims against the estate (including tax claims) and claims ranking
pari passu with them in the order stipulated in the Insolvency Act.

Key words: Insolvency proceedings; Value-added tax; Realization of assets in bankruptcy.
JEL classification: G30



Jsou formalni restrukturalizace skute¢né uspésné?
Jaroslav Schonfeld

ABSTRAKT

Préace vychazi z fady vyzkumu uskutecnénych na Vysoké Skole ekonomické v Praze a z analyz
ziskanych dat. Zabyva se skutecnym vyuZivdnim institutu moratoria tak, jak je definovan
v insolven¢nim zdkon¢, a zkouma predevsim stav plnéni cild, kvili kterym byl tento institut do
zdkona a do celého pravniho systému v Ceské republice vloZen. Podobné také analyzuje postup
a vysledky pfedbalenych reorganizaci. Na zdkladé¢ zkoumani vSech povolenych moratorii je
konstatovdno, Ze tento institut je za prvé vyuzivan pouze okrajové a za druhé se nestal ani
postupem, ktery by byl vyuZzivan dluzniky ve snaze odvrétit ipadek podniku. Zakladni problém
je spatfovan v prokdzané skutecnosti, Ze v dobé vstupu do procesu moratoria jsou jiZz podniky
v posledni fazi svého krizového vyvoje a dosahované finan¢ni vysledky (ekonomické
ukazatele) jiZ neopraviiuji k nadéji na odvraceni upadku a dokonce povétSinou ani k nadéji na
to, Ze by upadek mohl byt feSen sanacnim postupem. V principu identické zaveéry pak vyplyvaji
z analyzy predbalenych reorganizaci, u kterych je podobné konstatovana velmi nizka tispéSnost
procesu, nebot’ u vice nez 40 procent takto zahdjenych reorganizaci doSlo prokazatelné¢ k
pfeméné na konkurz, naopak u pouhé Ctvrtiny je mozné konstatovat uspéSné ukonceni
restrukturalizace. V piipadech jesté probihajicich je tedy mozné piedpokladat podobny pomér
mezi Uspéchem a nedspéchem, coz by ale znacilo, Ze podil netdspéSnych pokust dosdhne po
pravomocném ukonceni vSech piipadi hodnoty vyssi nez 60 procent.

Klic¢ova slova: Konkurz; Moratorium; Reorganizace; Restrukturalizace.

Is Formal Restructuring Really Successful?

ABSTRACT

The paper is based on several surveys carried out at the University of Economics in Prague and
on the analysis of the collected data. It deals with the actual use of moratorium as defined by
the Insolvency Act, exploring especially how it succeeds in fulfilling the goals originally set by
the Act. Similarly, it also studies the processes and outcomes of pre-packed reorganizations.
Based on the analysis of all granted moratoria, it is firstly stated that this measure has been used
rather seldom, and secondly that it has not become a process used by the debtors trying to avert
the bankruptcy of a company. The key problem lies in the proven fact that when entering the
moratorium process, the companies find themselves already in the last stage of their crisis
development and their economic indicators (financial results) provide no hope for averting the
bankruptcy nor for solving the bankruptcy by rescue. Basically the same results follow from
the analysis of pre-packed reorganizations. The success rate of this process is similarly low:
more than 40 per cent of such reorganizations were subsequently turned into bankruptcies, in
only a quarter of them reorganization was successfully finished. In ongoing cases one can
assume a similar rate of success and failure, which means that after all final court decisions, the
number of unsuccessful attempts will amount to more than 60 per cent.

Key words: Liquidation; Moratorium; Reorganization; Restructuring.
Key words: G30, G32, G33, K22, M21



Prinosy a uskali avérového financovani
Petr Sprinz

ABSTRAKT

Uvérové financovani v insolvenénim fizeni ma dluZniku zdsadné napomoci zachovat &i obnovit
provoz zavodu. V podstaté nelze predpokladat, Ze by bez dvérového financovani byl mozny
sanacni postup feseni upadku dluZnika, nebot’ sdm princip upadku predpoklada, ze pro dalsi
fungovani podniku je nutné nové financovani. Jeho vyznam se objevuje predevSim
v reorganizaci, ale své misto miZe nalézt i v konkursu. Pfispévek se zabyva pfinosy a tiskalimi
uvérového financovani a otevird n€kolik vybranych otdzek, na které nelze nalézt jednoznacné
odpovédi. Patfi mezi né napiiklad naprosto zdsadni otdzky kolem samotnych podminek
uvérového financovani a toho, co je mozné a co jiZ neni mozné povazovat obecn¢ za standardni
podminky, nejednoznacna je i otdzka prezkoumani téchto podminek ex post a fada dalSich.

Klic¢ova slova: Uvérové financovani; Smlouvy o dvérovém financovani; Status pohledavek
z tverového financovéni.

Benefits and Pitfalls of Debtor-in-Possession Financing

ABSTRACT

Debtor-in-possession financing in insolvency proceedings should significantly help the debtor
to preserve or restore the operation of their business. In fact, solving bankruptcy of a debtor by
rescue procedures is impossible without debtor-in-possession financing, because the principle
of bankruptcy means that new financing is required for the company to keep operating. The
importance of debtor-in-possession financing becomes evident mainly in reorganization, but it
can also find its place in liquidation. The article analyses the pros and cons of debtor-in-
possession financing and opens several selected questions to which there are no clear-cut
answers. They include questions concerning the basic conditions of debtor-in-possession
financing in terms of which conditions can generally be considered as standard and which
cannot, and also the ambiguous question of re-examining the conditions ex post.

Key words: Debtor-in-possession  (DIP) financing;  Debtor-in-possession  financing
agreements; Status of claims arising from DIP financing.

JEL classification: G30



Behavioralni souvislosti (nejen) neformalnich restrukturalizaci
Lubo§ Smrcka

ABSTRAKT

Prace vychazi z vysledkii vlastnich vyzkumt, ve kterych byla zkoumdna ochota managera a
vlastnikli ,,platit za Stésti a vynaloZit prostfedky na mozZnost spolupracovat (ekonomicky
kooperovat) s jedincem, ktery byl v podminkach experimentu obdaten ,,Stéstim*. Toto ,,Stésti*
nemélo pritom jakékoliv raciondlni jadro (vysledek lepSich zkuSenosti, lepSich znalosti), ale
objektivné bylo naprosto nahodilé (odhad vysledku hdzeni minci). Udaje ziskané vlastnim
vyzkumem byly porovndny s daty z experimentil. Prace dale interpretuje tyto vysledky smérem
k rozhodovacim procestim tykajicim se persondlni problematiky, které se odehravaji béhem
sanacnich snah dluznikidl v defaultu. Studie dochazi k zavéru, Ze jakkoliv lze v fad¢ piipadi
oponovat ztrdtou kontinuity ¢i know-how a dalSimi argumenty, pfesto je feSeni persondlni
problematiky zdsadni pfeménou managementu raciondlnéj$im feSenim, nez jsou feSeni jina.

Klic¢ova slova: Behavioralni ekonomie; Informaéni asymetrie; Management; Riziko; Sanace.

Behavioral Aspects (Not Only) of Informal Restructuring

ABSTRACT

The paper is based on the results of our own research which looked into the willingness of
managers and owners to “pay for good luck™ and spend some money for being able to cooperate
(economically) with an individual who was endowed with “luck” during the experiment. This
“luck” had no rational foundations (it was not the outcome of better experience, better
knowledge) since it was objectively quite random (guessing the results of a coin flip). The data
obtained from our research were compared with data from previous experiments. The paper
then interprets the results in terms of decision-making processes relating to possible
displacement of managers during rescue processes of debtors in default. The study concludes
that despite potential loss of continuity or know-how and other arguments, a fundamental
change in the company’s management is a far more rational solution compared to other
solutions.

Key words: Behavioral economics; Information asymmetry; Management; Risk; Rescue.
JEL classification: D9; G33; O15



Moznosti postupu vii¢i nekalym dkonim dluznika
Lee Louda — Martin Hejny

ABSTRAKT

Piispévek se zabyvd moZnostmi postupu insolvencniho spravce pii ochrané¢ zdjmu véfitela
v rdmci insolvencniho fizeni, a to s dirazem na obranu proti nestandardnim tkontim dluznika.
Na konkrétnim piipadu z praxe jsou zde stru¢né nastinény uvahy a ndsledny postup spravce
smétujici k ochrané zajmt vSech vétitelt a k ziskani majetku zpét do majetkové podstaty
dluznika. V uvedeném piipad¢ piitom spravce vyuzil Sirokou Skdlu moZnosti, které mu dava
nejen insolvenéni zékon, ale i zdkon o obchodnich korporacich a obCansky zdkonik. Skute¢nost,
Ze dosud jsou podobné diisledné postupy pouzivany spiSe v ojedinélych piipadech, je mozné
povazovat za jeden z moznych divodl spiSe nizsiho uspokojovani véfitelli v insolvencnich
fizenich. Disledné&j$i vyuzivani vSech moznosti nabizenych legislativou by totiz rozsitilo
prostor, ve kterém Ize nachdzet majetek pouZitelny pro zpenéZzeni ve prospéch véfitelli i v rdmci
majetku Clend statutdrnich orgdnt dluznika. Déle také lze predpokladat, Ze dusledny postup
véfitell (insolvencnich spravcl) by v delSim horizontu vedl k vyss§i mife opatrnosti na strané
dluznikt a k tomu, Ze by situace dluznikti byla feSena diive a odpoveédnéji.

7 M7

Klicova slova: Insolven¢ni fizeni; Neucinnost; Odporovatelnost; Zapocteni; Ruceni; Postaveni
spravce v ramci insolvenc¢niho fizeni.

Ways of Legal Recourse against Debtor’s Unfair Acts
ABSTRACT

The article deals with the possible course of action of the insolvency administrator in the
insolvency proceedings in the protection of creditors’ interests with a special emphasis on the
defense against non-standard acts of the debtor. Considerations and follow-up procedure of the
administrator to protect the interests of all creditors and to recover assets back to the debtor’s
assets are outlined on a particular case. In the case in question, the administrator used a wide
range of options provided not only by the Insolvency Act, but also by the Act on Business
Corporations and the Civil Code. The fact that such conscientious effort has not been made
more frequently may be one of the reasons why creditors have been satisfied to a relatively low
extent during insolvency proceedings. A more complex use of all the possibilities provided by
the existing legislation would extend the leeway for finding assets that could be sold to satisfy
the creditors. They may include the assets owned by the members of the debtor’s statutory
bodies. Furthermore, it can be assumed that a more conscientious action by the creditors
(insolvency administrators) would in the long term bring two results: the debtors would proceed
with more caution and the situation of the debtors would be solved earlier and with more
responsibility.

Key words: Insolvency proceedings; Voidability; Unenforceability; Set-off; Guarantee,
Position of the administrator in the insolvency proceedings.

JEL classification: G30; G33; K22



Moznosti implementace smérnice o preventivnich restrukturalizacich a
druhé Sanci do narodni pravni vipravy — co by implementace znamenala
z pohledu ceského prava a legislativy
Bohumil Havel

ABSTRAKT

Clanek mé za cil posoudit zdkladni metodologickd vychodiska transpozice Smérnice o
preventivnich restrukturalizacich do ¢eského prava. Ceské privo ma od roku 2006 relativné
moderni insolvenéni pravo, které pro feSeni firemniho upadku realizuje také tak zvany pre-pack
approach. Ackoliv ekonomické analyzy ukazuji, Ze i stdvajici pojeti reorganizaci je efektivné;jsi
nez feSeni konkursni, formalnost celého procesu ne vzdy pomaha. Formulace neformélnich
restrukturalizaci, jak je nové obsahuje smérnice, by méla pomoci nékteré problémy pieklenout,
resp. snizit ndklady celého procesu. Zustavd vSak otdzkou, zda se md jednat o zcela novy
ndstroj, arbitrdrn¢ volitelny, nebo zda ma jit o soucdst insolvencéniho fizeni, potazmo
insolvenéniho prava. Pravni fadd je schopen pojmout jakékoliv feSeni, je proto tieba spiSe
zvazovat, které z nich bude z pohledu firemnich sanaci efektivnéjsi a ex ante vice motivacni.
Clanek se pokousi formulovat zdkladni metodologické teze, které by mély &i mohly byt pro
kone¢né rozhodnuti klicové, piipadné by pro n¢j mély dat alespon vychodiska.

Kli¢ova slova: Upadek; Sanace podniku; Pre-pack approach; Dohoda; Reorganizace.

Implementing the Directive on Preventive Restructuring and Second
Chance into the National Legislation — What Would the Implementation
Mean from the Perspective of Czech Law

ABSTRACT

This paper addresses the basic methodological grounds for the transposition of the Directive on
preventive restructuring frameworks into Czech law. The Czech insolvency law has been quite
modern since 2006, also providing the pre-pack approach for solving corporate bankruptcy.
Despite the fact that economic analyses show that the current approach to reorganizations is
more effective than liquidation, the process is quite formal and not always helpful. The
definition of informal restructuring, as included in the new Directive, should help to overcome
some of the problems, i.e. decrease the costs of the whole process. However, the question
remains as to whether this should be a completely new tool, chosen arbitrarily, or should it
become a part if insolvency proceedings, thus insolvency law. The legal system is capable of
incorporating either solution, it should therefore be considered which one is more effective in
terms of corporate rescue and more motivating ex ante. The paper formulates the basic
methodological principles that should or could be crucial for the final decision, or at least should
provide firm foundations before that decision is taken.

Key words: Bankruptcy; Corporate rescue; Pre-pack approach; Directive on preventive
restructuring frameworks; Czech Insolvency Act; Arrangement; Reorganization.



Ocenovani majetkové podstaty pro ucely reorganizace z pravniho pohledu
Viclav Zalud

ABSTRAKT

Soudni znalci nejsou jednotni v tom, jak urcit cenu majetkové podstaty v reorganizaci podle
§ 155 IZ. Jedni znalci jako cenu majetkové podstaty oznacuji cenu majetku vychézejici z
predpokladu zastaveni provozu podniku. Jini znalci naopak za cenu majetkové podstaty
vydavaji teprve jeji likvidacni hodnotu, tedy hodnotu vzniklou odectenim tzv. likvidacnich
ndkladii a mnohdy pfepoctenou na jeji souCasnou hodnotu diskontovanim podle délky
hypotetického konkursu. Tato nejednotnost miZe vyvoldvat nejasnosti ohledné¢ toho, kterd z
veli¢in je relevantni pro urceni vyse zajisténé pohledavky pfi hlasovani na schiizi véfitela,
uroceni zajisténé pohleddvky v reorganizaci, jakoZ i pro posouzeni splnéni ptedpokladi pro
piekonani nesouhlasu zajisténého véfitele s reorganizacnim planem. Autor zastava nédzor, Ze
ma-li se soud vyhnout nékterym absurdnim pradvnim zdvérim, mél by trZni cenu a
jeji diskontovanou likvida¢ni hodnotu rozliSovat. Z diskontované likvida¢ni hodnoty zahrnujici
naklady hypotetického konkursu by mél soud vychdzet pouze pro test nejlepsSiho zdjmu v § 348
odst. 1 pism. d) insolvencniho zdkona. Cenu majetku vychazejici z predpokladu skonceni
provozu dluZnikova podniku ke dni podani posudku by mél soud pouZzivat pro vSechny ostatni
piipady, kdy je hodnota dluznikova majetku relevantni.

Klic¢ova slova: Reorganizace; Znalecky posudek; Ocenovani; Majetkova podstata.

Insolvency Estate Valuation in Reorganization from Legal Perspective

ABSTRACT

Appraisers are not consistent in how to approach the valuation of assets in reorganization under
Section 155 of the Czech Insolvency Act. Some appraisers determine the price at which the
assets can be sold in liquidation, under the assumption that the business operation was
terminated as of the date of valuation. Others take the view that the price corresponds to the
liquidation value, i.e., the value minus the liquidation costs, which is often discounted by the
length of the hypothetical liquidation to determine its present value. This inconsistency may
give rise to confusion as to which of the figures to use to determine the amount of the secured
claim for voting purposes during creditors’ meetings, to calculate reorganization interest of the
secured claim, or to cram down a reorganization plan against the objection of a dissenting
secured creditor. The author is of the view that to avoid certain absurd legal conclusions, the
court should distinguish between the market price and the discounted liquidation value. The
court should exclusively use the discounted liquidation value involving the costs of
a hypothetical liquidation to assess compliance with the best interest of creditors’ test under
Section 348 (1) d) of the Insolvency Act. The market price of assets evaluated under the
assumption that the business operation was terminated as of the date of valuation should be
used for all other purposes where the value of the debtor’s assets is relevant.

Key words: Reorganization; Expert report; Evaluation; Insolvency estate.
JEL classification: G30



Poznamky Kk (zdanlivé) kolizi nékterych pasazi 1Z
Zdenék Strnad

ABSTRAKT

Oddluzeni doznalo po tak zvané oddluZovaci novele (zdkon €. 31/2019 Sb.) uc¢inné od 1. 6.
2019 fady zmén jak na jeho poc¢étku a v pritbéhu fizeni, tak i na jeho konci. PfestoZe se v piipadé
ukoncovani oddluzeni jednd z dneSniho pohledu o obdobi pon¢kud Casové vzdalené (a tedy
mimo aktudlni pozornost dluzniki i justice) a sttedobodem insolven¢niho vesmiru jsou tak dnes
piredevSim okolnosti vstupu do oddluzeni, otdzky zpené¢zovani majetku v piipad¢ zdkonné
kombinace, popf. administrace rozsifeného okruhu tzv. podfizenych pohleddvek, povazuji jiz
nyni za vhodné upozornit na nékteré momenty tykajici se posledni faze oddluzeni, jeZ bude dle
mého soudu také potfeba podrobit odborné diskusi. PfedloZeny text se tak zabyva diferenciaci
postupt na samém konci oddluZeni za situace, kdy dluznik nesplni bezvadné vSechny své
povinnosti v takové mite, Ze se touto skutec¢nosti musi soud zabyvat.

Kli¢ova slova: OddluZeni; Splnéni oddluzeni; Osvobozeni od zbytku dluhd; ZruSeni
schvaleného oddluzeni.

Notes on the (Seeming) Collision of Some Parts of the Insolvency Act

ABSTRACT

After the so-called debt relief amendment to the Insolvency Act (No. 31/2019 Coll.) effective
from 1 June 2019, debt relief has undergone a number of changes throughout the proceedings.
Despite the fact that the termination of debt relief is a period somewhat distant from today’s
perspective (and thus often currently disregarded by debtors and courts) and the insolvency
universe today focuses primarily on the circumstances of entering into debt relief, the question
of selling the assets where applicable, and the administration of the extended set of so-called
subordinated claims, I consider it appropriate to draw more attention to some moments
concerning the last phase of debt relief, which too should be subject to expert debate. The
present text thus deals with the differentiation of procedures at the very end of the discharge of
debts in a situation where the debtor fails to fulfill all his obligations perfectly, so that the court
must deal with them.

Key words: Discharge of debts; Discharge of debt relief; Relief from the rest of the debts;
Withdrawal of the approved discharge of debts.

JEL classification: G30



Trnita cesta Evropou k preventivni restrukturalizaci
Kléra Vitkova — Ondtej Zezulka

ABSTRAKT

Smérnice Evropského parlamentu a Rady o ramcich pro preventivni restrukturalizaci a druhé
Sanci pfinese do Ceského prostiedi dosud pravné neupraveny institut, a to preventivni
restrukturalizaci. Text smérnice se piipravoval téméft tii roky a od prvotniho ndvrhu doznal
vyznamnych zmén. DuleZitym voditkem pro vyklad jednotlivych ustanoveni proto bude
historie dprav (ve smyslu zamétfeni na odmitnuté varianty). Cilem piispévku je tak metodou
analyzy, syntézy a komparace (s postoji ostatnich ¢lenskych statli EU) identifikovat klicové
zmény v textaci smérnice, které by mély byt zohlednény pfi jeji interpretaci. S ohledem na
omezeny rozsah textu bude pozornost vénovdna vybranym dileZitym aspektim preventivni
restrukturalizace, a to pferuSeni vymadhani pohleddvek, ustanovovani odbornikii na
restrukturalizaci, tvorbé tiid veéfiteld a jejich hlasovanim, pravidlim priority a testim
Zivotaschopnosti a ochran¢ financovani.

Klicova slova: Preventivni restrukturalizace.

A Thorny Journey through Europe towards Preventive Restructuring

ABSTRACT

The Directive of the European Parliament and of the Council on preventive restructuring
frameworks and second chance will bring an institute, which has not been regulated in the
Czech Republic yet, namely preventive restructuring. The text of the Directive had been
prepared for almost three years and had undergone significant changes since the initial proposal.
An important guideline for the interpretation of the individual provisions will therefore be the
history of the modifications (in terms of the focus on rejected variants). The aim of the paper is
thus to identify the key changes in the text of the Directive, which should be taken into account
in its interpretation. The findings will be based on analysis, synthesis and comparison (with the
opinions of other EU Member States). Considering the limited scope of the text, attention will
be paid to selected important aspects of preventive restructuring, above all the suspension of
individual enforcement actions, appointment of practitioners in the field of restructuring,
formation of creditors' classes and their voting, priority rules and viability tests and protection
of financing.

Key words: Preventive restructuring.
JEL classification: G33, G34



Nékteré aspekty financovani podniku apadce podle nové evropské smérnice
Eva Kislingerova

ABSTRAKT

Prace se v prvni roviné zabyvd analyzou nové evropské Smérnice o restrukturalizaci a
insolvenci a mechanismi financovani podniki v hrozicim dpadku ¢i v ipadku, jak ho tato
Smérnice obsahuje. Cilem bylo piedevsim zjistit odliSnosti od soucasné podoby ¢eského prava
a pripadné oznacit body, které mohou byt problematické z hlediska implementace. Srovndvaci
analyzou budouciho pozadovaného prostiedi a soucasného stavu ¢eského prava bylo zjisténo,
Ze v této rovin¢ neobsahuje Smérnice pozadavky, které by vyZadovaly zdsadni zdsahy do
ceského prava. Prace se dale zabyva nékterymi dalsimi dopady Smérnice, a to pfedevSim pro
pfipadnou vymahatelnost ruceni ¢i jinych plnéni ¢lenl statutdrnich organti véfitelim. K této
problematice prace formuluje nézor, ze disledné zavedeni nékterych instituti véasné vystrahy,
jak je Smérnice poZzaduje po ¢lenskych statech, mize vést v budoucnosti ke zlepSeni postaveni
vetitelll ve sporech s Cleny statutdrnich orgdna a piipadné s dalSimi odpovédnymi osobami
dluZnika.

Klic¢ova slova: Evropské pravo; Financovani podniku; Insolvence; Upadek.

Some Aspects of Financing Insolvent Companies According to the New
European Directive

ABSTRACT

The paper focuses firstly on the analysis of the new European Directive on preventive
restructuring frameworks dealing with insolvency and financing of companies that are either
insolvent or facing the risk of bankruptcy. It tackles the differences from the current Czech law,
pointing out the concepts that may pose some difficulties when implementing them. When the
future required environment was compared to the current state of Czech law, it was discovered
that in this respect the Directive does not demand changes requiring fundamental changes to
the Czech law. The paper also deals with some other impacts of the Directive, particularly
regarding the possible enforceability of guarantees and other payments by the members of
statutory bodies to creditors. In this respect, the paper concludes that a consistent introduction
of some early warning tools, as required by the Directive from Member States, may improve
the position of creditors in their disputes with the members of statutory bodies or other
representatives of the debtor.

Key words: European law; Corporate financing; Insolvency; Bankruptcy.
JEL classification: G30, G33, K22



Ocenéni podniku v insolven¢nim fizeni z pohledu baze hodnoty
Jana Némeckova

ABSTRAKT

Clanek se zabyva problematikou ocefiovani v souvislosti s pozadavky, které jsou definovany
v Ceském pravnim systému, specidlné v insolvenénim zdkoné. Pozornost je vénovédna
problematice baze hodnoty v Ceském prostiedi, jsou analyzovany dosavadni teoretické prace na
toto téma. Zvlastni pozornost je pak vénovana otdzkam likvida¢ni hodnoty podle IVS 2017 a
odrazu nového piistupu IVSC k oblasti likvida¢ni hodnoty zejména v ¢eské ocenovaci teorii.
Zde je uskuteCnéna analyza odliSnych situaci pii zpenézeni bez tlaku a pii zpenézeni
vynuceném. Jsou také analyzovany pozadavky v oblasti ocenovani tak, jak je obsahuje IZ.
Problematika spojend s obtizemi pii zjiStovani ceny obvyklé, které mohou nastat a také
nastavaji predevSim tehdy, ma-li dojit k ocenéni podniki (obchodnich zdvodii) a obecné
v ptipadé¢ specifickych aktiv (napiiklad vysoce specializovanych nemovitosti), je pak doplnéna
o né€kterd doporuceni k podobnym situacim.

Klic¢ova slova: Baze hodnoty; Hodnota; Insolvenéni zakon; Ocenéni podniku.

Business valuation in insolvency proceedings from the perspective of base of
value

ABSTRACT

This article deals with the issue of estimating the value of a business in connection with the
requirements defined in the Czech legal system, namely in the Insolvency Act. It focuses on the
base of the value in the Czech environment and analyzes theoretical theses on this topic. Special
attention is paid to the Liquidation Value according to IVS 2017, and to the reflection of the
new [VSC approach to the issue of Liquidation Value, especially in the Czech valuation theory.
In this respect, an analysis of different situations has been carried out - in the case of voluntary
and forced monetization. Valuation requirements as contained in the Insolvency Act have also
been analyzed. The issue of determining the usual price which may arise - especially should a
(commercial) business be evaluated and generally in case of any specific assets (such as highly
specialized real estate) - has been supplemented with recommendations for such situations.

Key words: Base of value; Value; The Insolvency Act; Business valuation
JEL classification: G30, G32



